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Local Government and Regeneration Committee 

33rd Meeting, 2014 (Session 4), Wednesday 10 December 

Public Petition PE1538 – Clerk’s Note 

Introduction 

1. This paper considers the Local Government and Regeneration Committee’s 
approach to petition PE1538, which was referred to the Committee by the Public 
Petitions Committee (“PPC”) at its meeting on 25 November 2014. 

 
2. The petition was lodged with the Parliament by Dr Richard Burton and Peter 
Stewart-Blacker on behalf of Accountability Scotland, on 15 October 2014. The 
petition is— 

 ‘calling on the Scottish Parliament to urge the Scottish Government to amend 
the Scottish Public Services Ombudsman Act (2002) to ensure that 
complainants are shown all correspondence between SPSO and the bodies 
complained about before the investigation is concluded (including emails) and 
that they are also made aware of the content of any verbal communications’ 

Background to the Petition  
 

3. As stated on its website, the Scottish Public Services Ombudsman (SPSO) 
provides a free, independent and impartial complaints handling service for 
complaints about public services in Scotland. The SPSO Act 2002 sets out its 
powers. The legislation describes the types of complaints it can and cannot look at, 
and what it can and cannot do about them. It gives the SPSO the role of checking 
that an organisation has proper procedures in place and that those procedures are 
followed. 
 
4. The SPSO is not an appeal body for the decisions made by organisations. It 
can check that a decision has been properly made, but it cannot change or overturn 
the decision. If the SPSO finds that something has gone wrong, it can make 
recommendations to put things right. 
 
5. In December 2013, the Director of the office of SPSO gave evidence to the 
Local Government and Regeneration Committee. She gave a detailed description of 
the complaints process: 

 
“…at the initial stage the complainant will make contact with the advice 
team, which is frequently done by telephone. They will have an initial 
discussion about whether, on the face of it, we can consider the complaint. 
The next stage is for the complaint to go to our early resolution team. The 
complainant will be contacted within two weeks by the complaints reviewer 
who is dealing with their case, which will normally be done by phone. We 
try to establish within the advice team whether the complainant wishes to 
have telephone contact—as you might imagine, some complainants do not 
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want that. Some cases are incredibly sensitive and people do not 
necessarily want telephone contact.  

 
The early resolution team will have an initial discussion with the 
complainant to establish the nature of the complaint. We will then seek to 
gather evidence from the body that is being complained about. We will 
normally provide an update for the complainant in writing and we will decide 
within a 10-week period, although it can be much shorter than that, whether 
the case requires further investigation. If it does, the case will be moved to 
our investigation team. Again, the complainant will be contacted by the 
complaints reviewer in the investigation team who is handling their case.  

 
The level of contact thereafter depends on the type of case and whether we 
need to clarify any points with the complainant. We will often provide 
update letters about the evidence and how the investigation is progressing. 
Prior to issuing a decision, we will again make contact with the complainant 
to inform them that the decision letter is being issued and that if they wish 
us to discuss the case with them prior to that we will do so. However, in our 
decision letter we always offer the complainant the opportunity to come 
back to us to discuss the decision that we have reached once they have 
had an opportunity to absorb the decision’s details.” 

 
6. A complainant may ask the SPSO to review its decision if it was based on 
inaccurate evidence or facts or if the complainant has new and relevant information. 
If the complainant remains dissatisfied they may seek a judicial review of the 
decision. 
 
Consideration by the Public Petitions Committee  
 
7. At its meeting on 25 November 2014 the PPC agreed to refer the petition to 
the Committee in the context of our scrutiny of the SPSO’s annual report and our 
forthcoming session with the SPSO. 
 
Background information 
 
8. On 11 December 2013, the Committee took oral evidence on the SPSO 
annual report 2012 from SPSO officials. 
 
9. Ahead of the oral evidence session the Committee launched a call for 
questions to be put to the SPSO. Some of those questions were answered at the 
oral evidence session. The remaining questions, selected by the Committee, were 
answered in writing. Including the following question: 
 

‘Would the Ombudsman agree to an appeal of his decision if the complainant 
can show the opinions/advice of his independent expert consultants/advisors 
were factually wrong/biased/misleading?  
 
The simple answer is yes. The two criteria for conducting a review of the 
Ombudsman’s decision are either that new significant evidence has come to 
light or that the decision is based upon factually incorrect information. If it is 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9384&mode=pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/20140124-Public_questions_written_response_from_SPSO.pdf
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clear from a request for a review that factually incorrect information has been 
relied upon to reach a decision then a decision would be re-visited. We would 
regard evidence that an adviser had been biased or misled this organisation as 
very serious and new evidence. However, it is important to note that a 
difference of opinion is not the same as evidence of bias or error or a sign that 
we have been misled. We require all advisers to notify us of any potential 
conflicts of interest before they provide advice and assess any advice we 
receive carefully against standard criteria. 
 
Question 18: Why is the SPSO reluctant to reveal to complainants the 
correspondence between investigators and BUJs?  
When we receive a request for information, it is our current practice to release 
everything we can that has not already been shared with the complainant as 
part of the investigation process. Sometimes, we hold information which we 
cannot release.’ 

 
10. In the response to this latter question the SPSO did not indicate what 
information they cannot release. However, Section 19(1) of the SPSO Act 2002, 
relating to Confidentiality of information, states that: 
 

‘Information obtained by the Ombudsman or any of the Ombudsman’s advisers 
in connection with any matter in respect of which a complaint or a request has 
been made must not be disclosed except for any of the purposes specified in 
subsection (2) or as permitted by subsection (3)’ 

 
11. Subsection 2 relates to decisions not to investigate; to instances when 
information obtained by the SPSO could be subject to the Official Secret Acts or 
when the offence of perjury is alleged to have been committed during an 
investigation. 
 
12. Subsection 3 allows information to be shared if any person is likely to 
constitute a threat to the health or safety of patients. 
 
13. In a parallel follow-up to the oral evidence session, the Committee sent a 
number of questions to the SPSO. One of those questions related to the 5.5% of all 
decisions which were reviewed internally. The Committee asked how many 
complaints that related to and what action the SPSO had taken to bring the 
existence of the review to the attention of complainers. 
 
14. The SPSO’s response (to question 15) told the Committee that: 
 

‘The request for review process allows complainants or bodies to request a 
review of a decision on the basis of new information or factual inaccuracy. Last 
year we received 216 such requests from complainants and 7 from bodies. Ten 
of these requests led to a revision of the original decision. As soon as 
complainants bring their complaint to the office, they are notified of the request 
for review process in our ‘what we do when we get your complaint’ leaflet. They 
are also advised of our service delivery complaint process. Once we have 
reached a decision, the complaints reviewer issues the decision letter in which 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/20140124-Committee_follow-up_questions_SPSO_response.pdf
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the complainant will again be advised of the process should they wish to 
access it. 

 
In the majority of cases, through explanation and discussion, the complaints 
reviewer is able to clearly demonstrate how they have reached their decision 
and answer any further queries that the complainant may have. We 
continuously seek ways to develop our staff’s skills to have these often difficult 
conversations where a complaint is not being upheld. We make every effort to 
help the complainant understand how the decision has been reached and to be 
reassured that we have heard and paid attention to all of the information they 
have provided us with and have weighted it fairly.’ 

 
For agreement  
 
15. The Committee is invited to consider whether to consider this petition 
as part of its scrutiny of the 2013/14 SPSO annual report at its meeting on 7 
January 2014 and in preparation for that meeting to invite the SPSO to submit 
to the Committee written comment on the petition? 
 
 
Paul Nicholson  
Committee Assistant  
5 December 2014 
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Local Government and Regeneration Committee 

 
Meeting 10 December 2014 

Written Submissions on the Air Weapons and Licensing (Scotland) Bill 

 

Purpose 

1. This paper provides members with the written submissions received as part of 
the Committees call for evidence on the Air Weapons and Licensing (Scotland) 
Bill. The submissions sent by the witnesses who are attending the meeting on 
Wednesday 10 December 2014 are included in this paper. 

Submissions 

2. The paper includes the following submissions: 

 Scottish Grocer’s Federation Pg. 2 

 Institute of Licensing Pg. 8 

 Scottish Licensed Trade Association Pg. 18 

  

 

Paul Nicholson 
Committee Assistant 
5 December 2014  
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Submission: Scottish Grocer’s 
Federation 

Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

 

 

 

 

29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
 

 

 

 

 

30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
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31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

 

 

 

 
 

32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
 

 

 

 

 

 

33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 
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Overprovision 
 

1. The new licensing bill proposes to amend section 7 of the 2005 Act to 

enable Licensing Boards to determine that the whole of the Board’s 

area is a locality. SGF opposes this proposal. 

 

2. We recognise that groups such as Alcohol Focus Scotland assert that 

there is a strong body of evidence to show that the availability of 

alcohol (i.e. the number of premises) is a significant factor in the 

prevalence of alcohol-related problems, particularly alcohol-related 

crime. However, we are not convinced that this evidence is either 

robust or conclusive enough. There is no simple cause-and-effect 

relationship between the number of premises and alcohol-related 

problems and overall it is becoming increasingly difficult to make a 

link between individual premises and problems in a specific locality. 

Inequality continues to be the main determining factor: alcohol-related 

harm in Scotland is still disproportionately experienced by those from 

more deprived areas. 

 

3. Moreover there is an assumption that all licences are equally harmful, 

despite the amount of alcohol purchased on a daily basis varying 

enormously between a large supermarket and a local corner shop or 

between a ‘vertical drinking’ chain pub and a small bistro, As it 

currently stands overprovision is a blunt instrument: it does not take 

into account the differences between licensed premises and different 

business sectors. For example, Edinburgh has 449 restaurants, 428 

bars/pubs but only 243 licensed convenience stores. As such it is 

clear that overprovision restricts business development and job 

creation in business sectors where no genuine overprovision exists. 

 

4. We do not believe, for example, that for the purposes of assessing 

overprovision convenience stores and off-licences should remain in 

the same category. Whilst a convenience store and an off-licence 

may be the same size they make a very different offering to 

customers. In an off-licence the entire store will generally be 

designated as the alcohol display area and the premises will 

concentrate on selling alcoholic products to the exclusion of most 

others. In contrast a convenience store provides a full retail offering, 

where alcohol counts for a much smaller proportion of sales, with 

chilled and ambient food, household goods and newspapers and 
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magazines comprising the bulk of turnover. In a typical convenience 

store alcohol will only account for approximately 12% of the entire 

volume of sales (Chilled foods, for example, currently account for 

about 13% of total sales and tobacco upwards of 20%) Their alcohol 

display area would hence be much smaller than that in a similarly-

sized off-licence. This makes the two types of business very different 

and they cater for very different customer shopping missions.  

 
5. As Scotland’s only Trade Association for the convenience store 

sector, we strongly believe that responsibly-run convenience stores 

are a vital community asset. We would therefore suggest that, for the 

purposes of overprovision, the Licensing Boards separate ‘local 

convenience stores’ and ‘off-licences’ into different categories, much 

as has already happened with ‘Large supermarkets’. It is important to 

note that no causal link has been established between the number of 

licences in a locality and alcohol-related health problems. Nor is it 

possible to demonstrate, in most cases, that harm is caused by 

alcohol purchases within the local area. Indeed this was 

acknowledged by the Scottish government in its consultation paper 

‘Further Options on Alcohol’ – ‘it is very difficult, if not impossible in 

most cases, to make a causal link between where alcohol is sold and 

where it is consumed.’ 

 

6. Capacity is an important issue in determining overprovision. If the 

entire Board area was regarded as being overprovided for it would 

prevent retailers from ever increasing the capacity of their alcohol 

sales area. However. in practice such increases would not 

dramatically increase the amount of alcohol being sold. It would be a 

paradox if a 20m2 increase in selling area of a convenience store was 

counted as just as big a threat to an overprovision assessment as a 

new out-of-town hypermarket. Yet under this proposal each would be 

subject to exactly the same sort of scrutiny. Retailers frequently 

remerchandise and refit stores to best meet consumer needs. Most of 

the time these will just involve ‘micro-space’: keeping the existing 

shelving and general space splits but moving products around on the 

shelves. Sometimes, however, to meet consumer demand, to fit in 

with new brand ideas or to roll out improved formats ‘macro-space’ 

revisions are necessary. These may involve changing old shelves for 

new, increasing or decreasing the splits in store space between 

different categories, or gutting and refitting the store entirely. 

Extensions to the selling area might be necessary under macro-space 

refits. It should be noted that, of course, retailers are charged a fee for 
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any major or minor variation to their licences 

 
7. Creating a general presumption that no increase in alcohol capacity 

would be approved in the entire Board area would almost certainly 

mean that existing retailers would not invest in modernising and 

refitting stores. 

 
 

8. Similarly, an extension of trading hours would in general only be likely 

to marginally increase alcohol provision. Even then an increase in the 

hours within which alcohol can be purchased would not necessarily 

mean that more alcohol would be consumed. Just as importantly we 

feel that it should be noted that the hours in which alcohol can be sold 

are already restricted by laws and licence conditions.  

 
9. Rather than taking a ‘blanket’ approach to overprovision, Boards 

should continue to take into account the specific activities and mode 

of operation of the applicant. The categories used should make clear 

distinctions between premises such as convenience stores and 

supermarkets and indeed convenience stores and off-licenses. It is 

important to note, however, that arguably the number or capacity of 

premises in a locality in unlikely to be the key factor in deciding 

whether there is overprovision. Instead, the determining factor is the 

extent to which there are alcohol-related, health, and crime problems 

in the area.  

 

10. The Board’s approach to overprovision should be based on evidence. 

This will help to ensure clarity and consistency. The evidence should 

be based on obtainable data per data zone such as alcohol-related 

deaths, hospital admissions and alcohol-related crime. To re-iterate: 

the number or capacity of premises in a locality is unlikely to be the 

key factor in deciding whether there is overprovision. 

 
 

11. We should point out that overwhelmingly our members are 

responsible retailers; they put considerable effort into ensuring that 

alcohol is sold in a responsible way. This happens though the 

following key areas:  

 
a. Full compliance with the Challenge 25 regulations;  
b. Staff training; 
c. Appropriate signage;  
d. In-house test purchasing; 
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e. Refusal books.  
 
Whilst only Challenge 25 and basic staff training are mandatory, the 
other areas listed are carried out on an entirely voluntary basis by our 
members.  
 

12. Rather than designating their entire area as a locality for 

overprovision purposes, Boards should focus strongly on 

enforcement: proxy purchases are the biggest problem area in 

relation to under age sales and individuals participating in these must 

be prosecuted. The number of prosecutions for purchasing alcohol for 

consumption by persons under 18 actually fell from 156 in 2009/10 to 

64 in 2011/12. Clearly this point on enforcement also has to apply any 

retailers who act in an irresponsible way - it is time to root out the 

rogue retailers. 

 
 
. 
 
 

      

 

 

 

 

 

 

Submission: Institute of Licensing 
 

3. General Licensing Issues 
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You may respond to all questions or only those you have a specific interest in. (Text 
boxes have no word limit, they will increase in size accordingly). 
 

23. Is the current Scottish licensing regime, as set out in the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, fit 
for pupose? 
 

In respect of the efficacy of the Licensing (Scotland) Act 2005 the Institute 
of Licensing notes that there has been three primary pieces of legislation 
passed already in respect of Alcohol Licensing, namely The Licensing 
(Scotland) Act 2005, The Criminal Justice and Licensing (Scotland) Act 
2010 and the Alcohol etc (Scotland) Act 2010. We note that there is now a 
fourth piece of primary legislation namely The Air Weapons and Licensing 
(Scotland) Bill 2014. Underlying all of these are a significant number of 
statutory instruments as well as government guidance on local board and 
Council licensing polices. 

The Institute of Licensing considers it unfortunate that the alcohol licensing 
regime has been amended to such a degree over such a short period of 
time and notes that the Scottish courts have commented on the complexity 
of the 2005 Act and in particular the apparent drafting errors which have 
led to anomalies. It is unfortunate that the alcohol licensing regime suffers 
from these issues and The Institute believes it necessary to pursue a 
Consolidation Act in order to bring the law together in one place where it 
can be easily understood and viewed by not simply licensing practitioners, 
local authorities or solicitors but also those who are in the trade and indeed 
the general public. 

24. Should a licensing system seek to regulate individual behaviour or 
communities of space (eg. ‘city space’ etc.)? 
 

No comment 

 

 

 

 

25. In what way should the licensing system in Scotland interact with the 
support the land use planning system, community planning and 



  
Agenda Item 3  LGR/S4/14/33/4 
10 December 2014 
 

9 
 

regeneration? 
 

The Institute notes the existing interaction between alcohol licensing and 

the planning system with regard to the requirement to produce certificates 

of suitability under Section 50 of The Licensing (Scotland) Act 2005. The 

Institute also notes that The Scottish Government appear to have rejected 

the notion that there should be a statutory ouster clause in respect of 

statements of licensing policy akin to similar provisions under planning 

laws. The Institute does not support the amalgamation of planning and 

licensing or the interchangeable processes and procedures which exist 

between the two. The Institute's position would be that planning and 

licensing are two separate systems, which is for very good reason. 

The Institute also notes that the existing Scottish alcohol and civic licensing 

regimes appear to pay no heed to sustainable growth and development. 

We note that the new Regulatory Reform Act has imposed the duty to 

consider sustainable growth in respect of local authorities however this 

does not extend to licensing authorities. 

It strikes the Institute as odd that a local authority should have a legislative 

duty to consider sustainable growth yet licensing boards and licensing 

committees (which are a function of the local) do not have a similar duty. 
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26. How does the licensing system in Scotland assist with the delivery of 
sustainable development and economic balanced areas? 
 

The Institute notes the current Alcohol Focus Scotland research into 
Alcohol Licensing policy statements in which they negatively portray 
licensing boards’ endeavours to consider issues such as economic growth 
and tourism as opposed to focusing on public health issues. Whilst it is true 
that the Scottish Licensing Act does not contain a licensing objective 
concerning economic or sustainable growth, the Institute takes the view 
that a licensing authority should have regard to all information before it 
which includes not just objections or adverse issues which may or may not 
occur in the grant of a licence, but the positive outcomes which may arise 
from the grant of a licence too. 

 

27. In what way does the licensing system in Scotland support health and 
planning, addressing health inequalities and public health wellbeing 
outcomes? 
 

The Institute refers again to the recent report from Alcohol Focus Scotland 
with respect to the health and wellbeing outcomes. Whilst the report 
indicates that public health related issues do not feature in a number of 
licensing policy statements, the practical experience of licensing authorities 
and the conduct of hearings demonstrates that public health is very much 
in the minds of licensing board members when considering applications 
and it is far more likely to have a debate on these issues than it is to have a 
debate on the merits to the economy or tourism of a local area in relation to 
the grant or variation of a licence.  

The Institute notes that the interaction by public health stake holders in the 
licensing system remains in its infancy in relative terms and that there have 
been examples of misunderstandings in terms of the way that the licensing 
system is designed to work, and that examples of lodging blanket 
objections to new licences or variation applications without considering the 
individual merits or aspects of that particular application may be 
counterproductive to a licensing board’s ability to take those issues into 
account. The Institute considers that a licensing authority should have 
regard to evidence which is probative and sufficient in relation to its 
deliberations over the grant of any licence. 
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Name/Organisation:  

4. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

Institute of Licensing 
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The Institute notes the bills provisions at Clause 52 in relation to the 

creation of the new offence concerning the supply of alcohol to a child or 

young person and supports these proposals. 

The Institute notes the provisions concerning the reintroduction of the so-

called "fit and proper test" along with the proposal to allow to spent 

convictions to be considered. The Institute is concerned at the reference to 

use of police intelligence in relation to the fit and proper test and the 

reintroduction of spent convictions. The explanatory notes to the bill 

suggest that this has been inserted as a result of concerns raised by Police 

Scotland and that they have suggested that there should be an intelligence 

officer placed at licensing boards in order to report on applicants for 

licences. The proposal that the police may be able to produce "intelligence 

evidence" without specifying what that evidence is seems to the Institute to 

be at odds with principals of natural justice and convention rights such as 

the right to a fair trial.  

The Institute notes that in terms of the current jurisprudence and statutory 

framework licensing boards in Scotland have a duty to make decisions 

which do not stray from natural justice or the convention principles 

concerning proportionality as well as general legal principles in relation to 

sufficiency of evidence and that evidence must be probative. Given these 

long standing general legal principals which underpin the licensing system 

the Institute remains concerned that the introduction of unknown and 

unseen police intelligence evidence strikes at the core of these principals, 

and would oppose that sort of "evidence" being allowed and presented at a 

licensing hearing. 

29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
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No comment 

 

 

 

30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
 

The Institute notes the amendment to the licensing objective concerning 
the introduction of young persons to the objective of the protection of 
children from harm and welcomes this approach. The Institute notes the 
proposal to vary the licensing board policy period from three years to, in 
effect, the council term, which would typically be five years. The Institute 
notes that this would not undermine the ability for licensing boards to issue 
supplementary statements. The Institute notes that 5 years is the term for 
statements under the Licensing Act 2003 and this has not fallen into 
disrepute. 

The Institute notes the proposal for licensing boards to take account of 
licensed hours which does not currently exist in the Act. The Institute is 
concerned that this would create a "duty to trade" in relation to the analysis 
of hypothetical unused periods of licensed hours in respect of the over 
provision assessment. The Institute is firmly of view that there is no duty of 
trade under the Act with regard to the wording in Schedule 3 paragraphs 2 
and 3 to the 2005 Act, and holds the view that a licence is designed to be 
permissive. 

 

 

31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
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See our answer above concerning the concerns over police intelligence 

and spent convictions with regard to the fit and proper person test. 

The Institute notes that the fit and proper person test links to fitness of the 

applicant or licence holder to the licensing objectives. This would indicate 

that any unfitness must therefore be linked to the sale of alcohol with 

regard to the Brightcrew decision and the status of the licensing objectives 

as being alcohol licensing objectives and not general public interest 

objectives. This would mean that any unfitness presented to a licensing 

board which is not connected directly to the sale of alcohol will not be 

capable of consideration. 

32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
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The Institutes primary concerns in relation to unintended consequences of the 2005 Act 

relate to the absence of any "site only" provisional grant application, the inadequacy of the 

current transfer provisions and issues concerning the status of a licence following 

surrender. 

The Institute remains of the view that there is a role to play in the licensing system for site 

only provisional licence applications where economic certainty is needed by the 

developers well in advance of the opening date of a prospective premises and that we are 

not aware of the equivalent 1976 Act provisions following into this repute. Having a site 

only option allows investment to be guaranteed much earlier in the process, thus helping 

regeneration plans especially for rural areas.  

The Institute’s views in relation to the transfer provisions are that these are wholly 

inadequate and have the effect of creating barriers to business growth and unnecessarily 

creating regulatory burden for persons such as executors and insolvency practitioners. In 

addition to this the transfer provisions do not seem to adequately deal with the reality of 

commercial conveyancing practice in Scotland and we would suggest that the Scottish 

government should take guidance from the Law Society of Scotland in relation to 

amended drafting on this point. 

In relation to wider issues concerning rural areas and economic regeneration the Institute 

notes that the numbers of licence premises has fallen from around 20,500 to around 

16,400 between the period 2008 and 2014. The Institute is aware anecdotally that a 

significant number of these premises relate to small rural licensed business who were 

unable to fund conversion of their licences to a new system as the return on alcohol spend 

would not make the licence worth while. In many cases these premises are small rural 

bed and breakfasts who perhaps may offer a small alcohol facility to a customer staying 

over such as a bottle of beer or bottle of wine to consume in their room. It seems 

unfortunate that the Act is removed this function from a number of small businesses 

throughout the more rural areas in Scotland. The Institute is also aware that there remains 

controversy over the licensing fees under the Scottish system and in particular the 

requirement that fees are based on rateable value. This is particular the case in relation to 

public house style premises where the rateable values set with regards to turnover and 

not size of premises as the case with supermarkets and convenience stores. This has a 

double effect of requiring public house style premises to pay disproportionate rates but 

also that this has a knock on effect of licensing fees because the fees are set by the level 

of the rateable values as well. 
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33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

The Institute notes that the purpose of The Rehabilitation of Offenders Act 
1974 is to allow a person who has had a criminal past to move on with their 
lives. The 2005 Act currently does not allow spent convictions to be 
considered under any circumstances and the Institute is not aware of this 
leading to any increased levels of criminality in the trade. The Institute tends 
to the view that the government should consider this carefully and seek 
evidence from Police Scotland that persons who have been granted licences 
with spent convictions have undermined the licensing objectives before the 
proposal is enacted. 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

Noting the Institute’s comments above, we would encourage the Scottish 
Government to revisit the transfer provisions under the 2005 Act and to 
introduce a site only provisional licence. We would also ask for consideration 
to be given to the status of licences which have been surrendered. The legal 
status of a licence following surrender appears to be that it has become null 
and void and this creates prejudice for landlords who may own licensed 
premises but have suffered the loss of the licence as a result of a fall out 
with the tenant. It seems appropriate to the Institute that there may be a 
route to reactivate a surrendered licence akin to the existing provisions 
under the 2005 Act which allows a suspension of a licence to be lifted as a 
result of a material change in circumstances. This may be an example: to 
allow a surrendered licence to be reactivated where this has been 
surrendered out of spite. 
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Submission: Scottish Licensed 
Trade Association 

 

3. General Licensing Issues 

 
You may respond to all questions or only those you have a specific interest in. (Text 
boxes have no word limit, they will increase in size accordingly). 
 

23. Is the current Scottish licensing regime, as set out in the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, fit 
for pupose? 
 

The Scottish Licensed Trade Association has never been supportive of a 
licensing system governed by Local Authority Licensing Boards. In our 
opinion, such a system, solely administered by Local Councillors, 
continues to lead to rife inconsistencies, political “point scoring” and 
confusion, not just for the trade, but the customers it serves.   The Scottish 
Licensed Trade Association is of the opinion that this fundamental flaw 
does not make the current licensing system in a general context fit for 
purpose and reiterates the need to change this inept and inefficient system 
and calls for a non-political National Government Licensing body to be set 
up.   At local level/regional level there should be a group looking at 
local/regional issues.   Such groups should consist of representatives from 
the trade, health organisation, community groups, the legal fraternity, 
police, in fact anyone deemed to be interested in the Licensed Trade. 
Perhaps these groups could be made up in a similar way to Local 
Licensing Fora.    Alternatively a national independent adjudicator or an 
independent conciliation/arbitration body should be formed.   With the need 
for the Scottish Government to currently consider separate legislation in 
respect of Tenant Licensees and the relationship they have with their 
Pubco/landlords, such an arbitrary system would be opportune to extend to 
cover all Licensing matters. 

 

 

 

 

24. Should a licensing system seek to regulate individual behaviour or 
communities of space (eg. ‘city space’ etc.)? 
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25. In what way should the licensing system in Scotland interact with the 
support the land use planning system, community planning and 
regeneration? 
 

 

 

 

 

 
 
 
 
26. How does the licensing system in Scotland assist with the delivery of 
sustainable development and economic balanced areas? 
 

 

 

 

 

 

27. In what way does the licensing system in Scotland support health and 
planning, addressing health inequalities and public health wellbeing 
outcomes? 
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Agenda Item 3  LGR/S4/14/33/4 
10 December 2014 
 

21 
 

5. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

The Association supports the additional new offence regarding the supply 
of alcohol to a child or young person in a public place and sees this as a 
resolution to ceasing outdoor “drinking dens” and strengthening the fifth 
licensing objective. 

 

 

 

 

29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
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Further action should be taken with regard to irresponsible promotions in 
the off trade. Despite some lenient mandatory conditions extended to off-
sales premises in respect of controlling irresponsible promotional activity 
having been introduced, such activity still continues. 

 

The SLTA recognises that The Scottish Executive is currently carrying out 
research into the link between binge/excessive drinking and promotions in 
Off-sales, and that, if necessary, further regulations can be introduced.   
However, in our opinion, it is within the Off-sales sector, particularly 
supermarkets, where the greatest problem exists.   When you consider that 
62% of all alcohol sold is sold through the Off-sales sector and 72.5% of 
that is sold through the top five supermarket chains, greater action needs 
to be taken.    

 

More and more people are buying cheap drink from the Off-sales sector 
and consuming it at home.  We have become a nation of home drinkers 
and evidence shows that violent domestic incidents are increasing and are 
a greater problem for police to deal with. 

 

We know from other jurisdictions, who have a very high proportion of 
alcohol sales from the off-trade, that they have very high alcohol abuse 
problems as well.   There are very many well-run responsible off-sales 
operators in this country, however there are also some who are totally 
irresponsible.   The prices charged, especially in the supermarkets, are 
quite often invitations to abuse alcohol.   Irresponsible drinks promotion 
regulations should be standardised for all retailers of alcohol.  

 

 

 

 

30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
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31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

The SLTA has for many years advocated that the Rehabilitation of 
Offenders Act should not apply to prospective new licence-holders.   Our 
views have slightly changed on this in recent times to the effect that there 
should perhaps be some flexibility, at the discretion of the police, 
dependent on the severity of the crime previously committed.    The 2005 
Act narrowed the Police’s authority which was deeply concerning to the 
Licensed Trade and the Association was against limiting the Chief 
Constable’s ability to object on the grounds of an applicant’s involvement in 
serious organised crime.   The Association welcomes the reintroduction of 
“fit and proper person” legislation enabling the Police to impart intelligence 
on an individual to the board. 

 

With the reintroduction of “fit and proper person” legislation, Police powers 
of objection will no longer be restricted to only issues of “serious organised 
crime”, and will fit in, with not only the Licensing (Scotland) Act’s 
philosophies “to protect children and young persons from harm”, but also 
preventing crime and disorder, and securing public safety.  

 

We are pleased to see that the ridiculous situation whereby the Police only 
had a very restrictive area of objection, yet any individual could object to a 
licence will be removed. 
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32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
 

 

 

 

 

 

33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

Overprovision 
The SLTA disagrees with the changes proposed in the bill referring to 
overprovision.   In our considered opinion the definition of overprovision has 
always been a contentious issue and is constantly challenged.   In 2010, 
West Dunbartonshire Licensing Board was the first local authority to declare 
it was overprovided with all licensed premises and it initially appear that this 
policy was working.   The City of Edinburgh Licensing Board declared in 
2012 that Edinburgh had “reached saturation point” as regards the provision 
of off-sales, and changed its policy statement to the effect that new 
applications for off-sales licences would be refused.   However, when a new 
Licensing Board was formed in both areas, following council elections, both 
board’s reversed its predecessor’s policies on overprovision. 
 
Whilst this proposals would be a step further in combating overprovision, the 
practicalities of using the entire jurisdiction of a licensing board in the 
assessment of overprovision would no doubt be challenged, particularly in 
large rural areas.  The proposal to use trading hours will only generate 
confusion and no doubt further challenges will be made, particularly by the 
large operators.   The SLTA has great concerns already over the inaction of 
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licensing boards due to fears their decisions could be challenged in court, 
leading them to face large legal costs.   This often precluded boards from 
making decisions against bigger operators, especially supermarkets, 
because they know an appeal is a distinct possibility.   Boards have already 
admitted that there is a two-tier licensing system. It has even been 
suggested that licensing boards would be more willing to pursue an action 
against individual operators as the chance of appeal was more remote and 
this situation will only continue. 
  
In our opinion there is only one solution to the problem of overprovision of 
liquor licences and that is a moratorium on the number of licensed premises. 
 
 
Licensing Policy Statements 
Whilst the proposed alignment of licensing policy statements to council terms 
is welcomed, the introduction of an ouster clause, similar to the Town and 
Country Planning (Scotland) Act 1997, should be introduced.   This gives 
parties six weeks to challenge an adopted local plan with no further 
challenges being allowed.   We see this as strengthening board policy, 
particularly on overprovision.   This would also in some way stop boards 
deviating from their own policy statement, as has been evident in the 
Shetland Isles and West Lothian, particularly on the issue of opening hours. 
 
 
Licensing Boards Financial Reports. 
With regard to Licensing Boards Financial Reports we understand that 
legislation will necessitate Licensing Boards to be transparent about their 
costs to demonstrate that the fees they set are based upon cost recovery, 
unless they choose to operate to a deficit.  However we see no provision 
made for potential recovery of costs to the licensed trade for any excess 
income generated by local licensing fees and this must be addressed.  
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LOCAL GOVERNMENT AND REGENERATION COMMITTEE 

AIR WEAPONS AND LICENSING (SCOTLAND) BILL 

BACKGROUND BRIEFING – THE DIFFERENCE BETWEEN 
LICENSING BOARDS AND LICENSING COMMITTEES 

Purpose 
The purpose of this paper is to explain the difference between licensing 
boards and licensing committees. Both are local authority organs which deal 
with licensing issues covered in the Air Weapons and Licensing (Scotland) 
Bill.  

Licensing Board 
Licensing boards are constituted under section 5 of the Licensing (Scotland) 
Act 2005. A local authority can have one licensing board covering its whole 
area, or it can choose to sub-divide its area into divisions and have a licensing 
board for each division.  

Licensing boards carry out various functions in relation to alcohol licensing. 
They also have a role in the gambling licensing process, although their 
discretion is very limited. Importantly, a licensing board has a separate legal 
identity to the local authority: it therefore sues and is sued in its own name.  

Schedule 1 to the 2005 Act sets out various procedural requirements in 
relation to the licensing board. Some key provisions are: 

 a licensing board is made up of not fewer than five members and not 
more than ten 

 members are councillors who are elected by the whole council to sit on 
the licensing board 

 where there are licensing divisions, not fewer than one third of 
members of the licensing board representing the division must be 
councillors for wards within the division 

 various links to the alcohol trade disqualifies someone from sitting on a 
licensing board, including working in a pub or in a business which 
produces or sells alcohol 
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 each licensing board must have a clerk, who must be a solicitor or 
advocate 

 a licensing board can delegate its functions to a member, sub-
committee, the clerk or another member of staff. There are exceptions 
to this, including setting licensing policy, deciding whether there is 
overprovision, making a decision on a premises licensing application or 
conducting a hearing 

 licensing boards must hold their meetings in public, except that they 
are allowed to conduct deliberations on a point in private, before 
making a decision in public 

Licensing Committee 
Many local authorities have licensing committees which deal with applications 
for licences under the Civic Government (Scotland) Act 1982. However, there 
is no requirement in the 1982 Act to establish such a committee.  

Local authorities have broader powers under the Local Government 
(Scotland) Act 1973 (section 56) to arrange for any of their functions to be 
carried out by a committee, sub-committee, officer of the authority or, indeed, 
another local authority. There are some specific exceptions to this (for 
example, setting the council tax rate). However, broadly, local authorities are 
able to arrange their administrative affairs as they see fit.  

Thus, many local authorities have decided to delegate their licensing functions 
under the 1982 Act to a committee. Indeed, it is common for the licensing 
function to be delegated even further – to council staff – where there is 
nothing controversial about the application, or where the situation is catered 
for in the council’s policy on the matter.  

However, it is important to note that there is no requirement for civic 
government licensing to be carried out by a licensing committee. Decisions 
could be made by the whole council (although this is likely to be inefficient). 
Equally, the function could be delegated to a different committee (eg. one 
dealing with economic matters), or it could be split between committees, 
depending on the nature of the licence.  

Licensing committees in Scottish local authorities should not be confused with 
licensing committees in English local authorities. In England, licensing 
committees deal with alcohol licensing and are established under the 
Licensing Act 2003.  

Different local authority approaches 
I have looked at the websites of a few local authorities to compare their 
approach to civic government licensing. The information is collated in the 
table below. In summary, all local authorities examined have a separate 
committee which deals with local government licensing (although this 
committee may take different forms). In none of the councils examined did the 
same councillors sit on the licensing board and the licensing committee.  
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Name of local 
authority 

Does the local 
authority have a 

licensing 
committee 

separate from 
its licensing 

board? 

What format 
does the 
licensing 

committee take? 

Is membership 
different to 

membership of 
the licensing 

board? 

Glasgow City Yes “Licensing and 
Regulatory 
Committee”, 
covering a 
number of 
licensing 
functions and 
building control.  

Yes 

City of Edinburgh Yes “Regulatory 
Committee” 
covering civic 
government 
licensing and 
other functions, 
including road 
construction 
consents. 
“Licensing Sub-
Committee” deals 
with some 
specific licensing 
functions.  

Yes – but 
Regulatory 
Committee and 
Licensing Sub-
Committee have 
the same 
membership.  

West Lothian Yes “Licensing 
Committee” deals 
with civic 
government 
licensing and 
some other 
functions.  

Yes 

The Highland 
Council 

Yes “Licensing 
Committee” deals 
with civic 
government 
licensing and 
some other 
functions.  

Yes – but only 
slightly. Convener 
and vice-convener 
are the same.  
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Name of local 
authority 

Does the local 
authority have 

a licensing 
committee 

separate from 
its licensing 

board? 

What format 
does the 
licensing 

committee 
take? 

Is membership 
different to 

membership of 
the licensing 

board? 

Inverclyde Yes “General 
Purposes Board” 
deals with 
licensing and 
registration 
matters. 

Yes 

Dumfries and 
Galloway 

Yes “Licensing Panel” 
to cover civic 
government 
licensing and 
some other 
functions.  

Wasn’t able to 
find licensing 
board 
membership 
online, but 
Licensing Panel 
has too many 
members to also 
serve as licensing 
board members.  

Clackmannanshire Yes “Regulatory 
Committee” deals 
with civic 
government 
licensing and 
other matters, 
including smoking 
ban enforcement. 

Yes 

 

Abigail Bremner 

SPICe Research 

05 December 2014 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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LOCAL GOVERNMENT AND REGENERATION COMMITTEE 

AIR WEAPONS AND LICENSING (SCOTLAND) BILL 

BACKGROUND PAPER – ISSUES WITH OVERPROVISION 

Purpose 
The purpose of this paper is to examine perceived difficulties for local 
communities which wish to object to an alcohol licence on the basis of 
overprovision. 

Objecting to a premises licence 

 Summary  

Anyone can object to a premises licence application as long as the 
objection is relevant to one of the statutory grounds of refusal. However, 
only direct neighbours and the relevant community council are 
specifically notified of applications. Objectors have no statutory right of 
appeal when a licence is granted. This makes it difficult to challenge 
such a decision.  

One of the professed innovations of the Licensing (Scotland) Act 2005 was 
that it made it easier for members of the public to object. It is possible for 
anyone to object to any premises licence application.  

Under section 22 of the 2005 Act, anyone can object to a licence application 
on one of the grounds relevant to refusing the application (discussed below). 
It is also possible for anyone to make representations in relation to changes to 
the operating plan1 (eg. restrictions on late night opening) or in relation to a 
condition which should be applied to the licence (eg. in relation to noise 
reduction measures).  

A licensing board can only refuse a licence on the basis of one (or more) of 
the grounds listed in section 23(5) to the 2005 Act. These are: 

 that, having regard to the number and capacity of licensed premises (or 
licensed premises which are similar in type to the premises to which 
the application relates) in the locality, the licensing board considers that 
granting the application would result in overprovision 

                                                 
1
 An “operating plan” must accompany any premises licence application. This details how the premises 

will be run and what activities (eg. live music) will take place. 
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 that the licensing board considers the granting of the application to be 
inconsistent with one (or more) of the licensing objectives. The 
licensing objectives are: preventing crime and disorder; security public 
safety; preventing public nuisance; protecting and improving public 
health; and protecting children from harm  

 that granting the application would allow alcohol to be sold for 
continuous period of 24 hours or more, and there are not “exceptional 
circumstances” justifying such a position 

 that granting the application would allow alcohol to be sold for 
consumption off the premises (“off-sales”) before 10am or after 10pm 

 that, having regard to the nature of the activities proposed to be carried 
out on the premises, the location, character or condition of the 
premises and the people likely to frequent the premises, the licensing 
board considers the premises unsuitable for the sale of alcohol 

 that the premises in question is an “excluded premises” (ie. a motorway 
service station or garage, although garages which the local community 
depend on for fuel or groceries may be permitted to sell alcohol) 

 that an application for the same premises was refused within the past 
year (unless the licensing board made specific provision at the time of 
the earlier refusal) 

Licensing boards are required to notify premises applications to those who are 
direct neighbours to the property in question (within four metres), as well as 
the relevant community council (and the police chief constable, relevant 
health board, fire authority and council). Details of premises licence 
applications are also usually available on the relevant council’s website.  

The applicant can appeal to the sheriff principal in relation to a licensing 
board’s decision to refuse a licence. There is no parallel right for an objector, 
so there is no easy way to take things further if they feel that a licensing board 
has not given sufficient consideration to their concerns. It may be possible to 
raise a judicial review, which is a method of challenging the decision of a 
public body. However, this process is expensive and may not be appropriate 
in every situation.  

Overprovision 

 Summary 

Licensing boards have a duty to assess “overprovision” of licensed 
premise. This is generally considered in relation to a particular area (or 
“locality). Overprovision can relate to all licensed premises or to 
licensed premises of a particular type (eg. late-opening premises). The 
licensing board’s assessment of overprovision will feature in its 
licensing policy statement, which is consulted on with the wider 
community. 
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Overprovision is one of the grounds on which a premises licence 
application can be refused. However, an assessment of overprovision 
does not prevent a licensing board granting a premises licence if the 
circumstances of the particular case merit it.  

Section 7 of the 2005 Act created a duty on licensing boards to assess 
whether there is overprovision of licensed premises (or a particular type of 
licensed premises, such as late-opening premises) in a locality in their area. 
In assessing whether there is overprovision, a licensing board must have 
regard to the number and capacity of licensed premises in the locality. In 
reaching its decision, the licensing board must consult the police chief 
constable, the relevant health board, those representing the interests of local 
residents and premises licence holders and anyone else the licensing board 
considers relevant.  

Overprovision is one of the grounds on which a premises licence application 
can be refused. This can be argued to be a useful tool in tackling the 
disruption which can be caused by concentrations of premises licensed to sell 
alcohol (eg. pub closing time in a town centre, or anti-social behaviour around 
off-licences). Some are also trying to develop overprovision as a more general 
tool to tackle poor health outcomes as a result of alcohol consumption. This is 
discussed in more detail below. 

It is important to note that an assessment of overprovision by a licensing 
board does not constitute an outright ban on issuing premises licences. 
Instead, each case must be considered on its merits, and there may be 
circumstances where a premises licence can still be issued.  

The assessment of overprovision must be included in the licensing board’s 
“licensing policy statement”. This outlines their policy in relation to exercising 
their functions under the 2005 Act. In preparing its licensing policy statement, 
the licensing board must consult: the local licensing forum; any interests not 
adequately represented on the local licensing forum; the relevant health 
board; and anyone else it sees fit.  

The local licensing forum is another innovation of the 2005 Act. Each licensing 
board must establish one (or more). It has the job of keeping under review the 
way the licensing board exercises its functions and can give advice or make 
recommendations. However, its remit extends only to the way licensing is 
carried out generally: it is not able to comment or make recommendations on 
individual cases.  

The types of interest which should be represented on the local licensing forum 
are listed in Schedule 2 to the 2005 Act. These include holders of premises 
and personal licences, people with health, education or social work 
responsibilities, young people and local residents. These groups therefore 
have an opportunity (in some cases, a further opportunity) to comment on the 
overprovision assessment.  
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Policy tensions in relation to overprovision 

 Public order versus public health 

In the Policy Memorandum which accompanied the Licensing Bill and in the 
statutory guidance provided by the Scottish Government on the 2005 Act, 
overprovision is referenced as a tool for tackling disorder. Its original focus 
was on allowing licensing boards to tackle perceived disruption caused by a 
concentration of premises licensed to sell alcohol.  

However, some health bodies are currently trying to adapt overprovision for 
use as a tool to tackle poor health outcomes as a result of alcohol 
consumption. There is a body of research which links availability of alcohol to 
increased alcohol-related harm (eg. hospital admissions and alcohol-related 
deaths). Thus, it is argued, controlling availability using overprovision helps to 
address the licensing objective of protecting and improving public health.  

It is not clear how easily overprovision can be adapted, or how relevant 
certain types of public health information can be to the assessment.  

 Is there a requirement for a causal link? 

Some (primarily those in the licensed trade) argue that there must be a causal 
link between problems with disorder and overprovision of licensed premises. 
This can be difficult to provide. The Policy Memorandum which accompanied 
the Licensing Bill envisaged police information about disruption and arrests in 
an area (as well as health data) being used to demonstrate an overprovision 
problem.  

Scottish Government guidance covering the assessment of overprovision 
states (paragraph 47)2: 

“The results of all consultation should be evaluated to identify robust 
and reliable evidence which suggests that a saturation point has been 
reached or is close to being reached, always provided that a 
dependable causal link can be forged between that evidence and the 
operation of licensed premises in a locality.” 

However, it goes on to note that the point is not to provide a direct link 
between particular premises and a disorder problem (noting that well 
managed premises can still contribute to disorder as people leave), but to 
establish a general link between a concentration of licensed premises and 
disruption.  

In relation to health outcomes, it is even more difficult to demonstrate a causal 
link. Health bodies point to research which indicates a correlation between the 
availability of alcohol and health harm. The research has been argued to 
provide a strong indication of a causal link. Licensed trade representatives 

                                                 
2
 Scottish Government. (2007) “Licensing (Scotland) Act 2005 – Section 142: 
Guidance for Licensing Boards and Local Authorities.” 

http://www.scottish.parliament.uk/S2_Bills/Licensing%20(Scotland)%20Bill/b37s2-introd-pm.pdf
http://www.scotland.gov.uk/Publications/2007/04/13093458/23
http://www.scotland.gov.uk/Publications/2007/04/13093458/0
http://www.scotland.gov.uk/Publications/2007/04/13093458/0
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argue that it is unfair to directly link alcohol retailers in a locality with health 
harm in that locality, due to the fact that people often travel to purchase 
alcohol.  

Licensing boards’ approach to assessing overprovision is still developing, so it 
is not yet clear how these issues will be resolved.  

 A “rebuttable presumption” 

It is a principle of public law that a public decision-making body cannot fetter 
its own discretion – ie. where a body is given discretion (as a licensing board 
is in relation to granting premises licence applications), it cannot then refuse 
to exercise this discretion. In practical terms, this means that licensing boards 
cannot adopt blanket policies which result in the outright rejection of certain 
applications. Each case must be considered on its merits, with the possibility 
that exceptional circumstances will allow the application to be granted. 

In relation to overprovision, this means that even where a licensing board has 
identified a locality as overprovided for, applications for new licences can still 
be made, considered and even granted. The Scottish Government guidance 
(see above) describes the situation as follows (paragraph 56): 

“The effect of the policy is to create a rebuttable presumption against 
the grant of an application.” 

The impact for local communities 
For community members who wish to object to the grant of licences on the 
basis of overprovision, the law as described above, has the following effects: 

 while it is (notionally) easy for community members to object to a 
licence application, there is no method for them to challenge the 
licensing board’s decision, other than the expensive and uncertain 
option of judicial review. Thus, people may feel that there is no way to 
ensure that the licensing board takes proper account of their views 

 a licensing board is only able to refuse a licence application on one of 
the grounds outlined above. If it has not made an assessment of 
overprovision in relation to the locality in question, a court is unlikely to 
uphold a decision to refuse a licence on this basis. Thus, no matter 
how many times local people raise the issue of overprovision in 
objections, it is unlikely to result in a licence being refused unless an 
overprovision assessment is already in place 

 there are tensions in relation to how overprovision should operate, 
particularly in relation to what evidence is required to support an 
overprovision assessment. Different local authorities have developed 
different approaches in this area. It is therefore not always clear what 
may constitute overprovision 

 even where an overprovision assessment in relation to a particular 
locality has been made, licensing boards are still required to consider 
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licence applications. They may decide to grant one – and would be 
operating unlawfully if they absolutely ruled out this possibility 

 

Abigail Bremner 

SPICe Research 

05 December 2014 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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